OFFICE OF THE ATTORNEY GENERAL - STATFE OF TEXAS
JOHN CORNYN

November 16, 2001

Mr. Joe Jackson

Assistant City Attorney

City of College Station

P.O. Box 9960

College Station, Texas 77842

OR2001-5318

Dear Mr. Jackson:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 154940.

The City of College Station (the “city”) received a request for “{aJny documents related to
the [city’s] proposed hotel and conference center, including all correspondence with the
Adam Corporation/Group pertaining to the joint venture.” The requestor subsequently
limited his request to “those documents reflecting current status to TAC Reality and any
other Adam Corporation/Group subsidiaries, specifically to include time tables for contract
executions and ground breaking on projects” and “[d]ocuments with any company for the
design construction, ownership or management of the proposed hotel which is slated to be
part of the hotel/conference center project in the city’s 30/60 Corridor.” You indicate that
you have released some of the requested information to the requestor. You claim, however,
that some of the requested information is excepted from disclosure under sections 552.105,
552.106, 552.107, 552.111, and 552.131 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Initially, you contend that some of the submitted information is not responsive to the
requestor’s modified request. Accordingly, this ruling does not address whether such
information is subject to required public disclosure under the Public Information Act

(the “Act”).

You argue that some of the submitted documents are excepted from disclosure under
section 552.131 of the Government Code. Section 552.131 provides:

(a) Information is excepted from the requirements of Section 552.021 if the
information relates to economic development negotiations involving a
governmental body and a business prospect that the governmental body seeks
to have locate, stay, or expand in or near the territory of the governmental
body and the information relates to:
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(1) atrade secret of the business prospect; or

(2) commercial or financial information for which it is
demonstrated based on specific factual evidence that
disclosure would cause substantial competitive harm to the
person from whom the information was obtained.

(b) Unless and until an agreement is made with the business prospect,
information about a financial or other incentive being offered to the business
prospect by the governmental body or by another person is excepted from the
requirements of Section 552.021.

(c) After an agreement is made with the business prospect, this section does
not except from the requirements of Section 552.021 information about a
financial or other incentive being offered to the business prospect:

(1) by the governmental body; or

(2) by another person, if the financial or other incentive may
directly or indirectly result in the expenditure of public funds
by a governmental body or a reduction in revenue received by
a governmental body from any source.

Gov’t Code, § 552.131. You state that the city’s Economic Development Department “has
been involved in protracted and complex negotiations in an attempt to implement a major
construction project which encompasses a planned hotel/conference center.” However, you
have not demonstrated that the city is negotiating to have a particular business prospect
“locate, stay, or expand in or near the territory of”” the city in connection with this project.
See Gov’t Code § 552.131(a). Nor have you demonstrated how any of the information
relates to a trade secret or commercial or financial information the release of which would
cause substantial competitive harm to the person from whom the information was obtained.
Therefore, we conclude that section 552.131 is inapplicable to the submitted information.

You also claim that some of the submitted information is excepted from disclosure under
section 552.105 of the Government Code. Section 552.105 excepts from disclosure
information relating to:

(1) the location of real or personal property for a public purpose prior to
public announcement of the project; or

(2) appraisals or purchase price of real or personal property for a public
purpose prior to the formal award of contracts for the property.
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Gov’t Code § 552.105. Section 552.105 protects a governmental body’s planning and
negotiating position with respect to particular transactions. See Open Records Decision
No. 564 at 2 (1990). This exception protects information relating to the location, appraisal,
and purchase price of property until the transaction is either completed or canceled. See
Open Records Decision Nos. 357 at 3 (1982), 310 at 2 (1982). A governmental body may
withhold information “which, if released, would impair or tend to impair [its] ‘planning and
negotiating position in regard to particular transactions.”” See ORD 357 at 3 (quoting Open
Records Decision No. 222 (1979)). The question of whether specific information, if publicly
released, would impair a governmental body’s planning and negotiation position in regard
to particular transactions is a question of fact. Accordingly, this office will accept a
governmental body’s good faith determination in this regard, unless the contrary is clearly
shown as a matter of law. See Open Records Decision No. 564 (1990).

You state that certain documents relate to “appraisal or purchase price of real or personal
property where no formal agreement has been entered.” You do not, however, explain what
kind of property transaction is at issue or what piece of property is involved. Nor do you
state that release of this information would impair the city’s planning or negotiating position
with respect to a particular transaction. Therefore, we cannot conclude that release of any
of the submitted information would damage the city’s planning or negotiating position with
respect to the purchase or sale of real or personal property. Upon careful review of your
representations and the submitted information, we believe that you have not demonstrated
the applicability of section 552.105 to the information you seek to withhold under this
exception. Thus, the city may not withhold any of the submitted information under section
552.105.

You also contend that some of the submitted information is excepted from disclosure under
section 552.106 of the Government Code. Section 552.106 excepts from disclosure “[a] draft
or working paper involved in the preparation of proposed legislation” and “[a]n internal bill
analysis or working paper prepared by the governor’s office for the purpose of evaluating
proposed legislation.” Section 552.106 ordinarily applies only to persons with a
responsibility to prepare information and proposals for a legislative body. Open Records
Decision No. 460 (1987). The purpose of section 552.106 is to encourage frank discussion
on policy matters between the subordinates or advisors of a legislative body and the members
of the legislative body, and therefore, it does not except from disclosure purely factual
information. Id. at 2. However, a comparison or analysis of factual information prepared
to support proposed legislation is within the ambit of section 552.106. /d. A proposed
budget constitutes a recommendation by its very nature and may be withheld under section
552.106. Id. This office has also concluded that the drafts of municipal ordinances and
resolutions which reflect policy judgments, recommendations, and proposals are excepted
by section 552.106. Open Records Decision No. 248 (1980). We agree that the information
we have marked is excepted from disclosure based on section 552.106. The remaining
information that you seek to withhold under this exception does not appear to relate the
preparation of proposed legislation or to the evaluation of proposed legislation by the
governor’s office, and, therefore, may not be withheld under this exception.
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You argue that some of the submitted information is excepted from disclosure under section
552.107(1) of the Government Code. Section 552.107(1) excepts information “that the
attorney general or an attorney of a political subdivision is prohibited from disclosing
because of a duty to the client under the Texas Rules of Civil Evidence, the Texas Rules of
Criminal Evidence, or the Texas Disciplinary Rules of Professional Conduct[.]” While
section 552.107(1) appears to apply to information within rule 1.05 of the Texas Disciplinary
Rules of Professional Conduct, this office has determined that section 552.107 cannot be
applied as broadly as written to information in the possession of an attorney for a
governmental body. Open Records Decision No. 574 (1990). Section 552.107(1) was found
to protect only the attorney’s communication of legal advice or opinion to the client and
communications from a client to an attorney where those communications are made in
confidence and in furtherance of the attorney rendering professional legal service to the
governmental body. Id. at 5. Moreover, section 552.107(1) does not except purely factual
information from disclosure. Id. We determine the applicability of section 552.107(1) on
acase-by-case basis. We agree that some of the submitted information reflects eitheraclient
confidence or an attorney’s legal advice or opinions. The city may therefore withhold the
information we have marked under section 552.107.

Finally, you claim that some of the submitted information is excepted from disclosure under
section 552.111 of the Government Code. Section 552.111 excepts from disclosure “an
interagency or intraagency memorandum or letter that would not be available by law to a
party in litigation with the agency.” In Open Records Decision No. 615 (1993), this office
reexamined the predecessor to the section 552.111 exception in light of the decision in Texas
Department of Public Safety v. Gilbreath, 842 S.W.2d 408 (Tex. App.--Austin 1992, no
writ), and held that section 552.111 excepts only those internal communications consisting
of advice, recommendations, opinions, and other material reflecting the policymaking
processes of the governmental body. Anagency’s policymaking functiofis do not encompass
internal administrative or personnel matters; disclosure of information relating to such
matters will not inhibit free discussion among agency personnel as to policy issues. Open
Records Decision 615 at 5-6 (1993). Additionally, section 552.111 does not generally except
from disclosure purely factual information that is severable from the opinion portions of
internal memoranda. Id. at 4-5. This exception applies not only to internal memoranda, but
also to memoranda prepared by consultants of a governmental body. Open Records Decision
Nos. 462 at 14 (1987), 298 at 2 (1981). We have marked the information that the city may
withhold under section 552.111.

Finally, we note that the submitted information contains e-mail addresses obtained from the
public that are excepted from public disclosure. The Seventy-seventh Legislature recently
added section 552.137 to chapter 552 of the Government Code. This new exception makes
certain e-mail addresses confidential.! Senate Bill 694, as passed May 14, 2001, signed by
the Governor May 26, 2001, and made effective immediately, provides in relevant part:

'House Bill 2589, which also makes certain e-mail addresses confidential, took effect on September
1,2001. See Act of May 22,2001, 77th Leg., R.S., H.B. 2589, § 5 (to be codified at Gov’t Code § 552.136).
The language of section 552.136, as added by House Bill 2589, is identical to that of section 552.137.
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Sec.552.137. CONFIDENTIALITY OF CERTAIN E-MAIL ADDRESSES.

(a) An e-mail address of a member of the public that is provided for the
purpose of communicating electronically with a governmental body is
confidential and not subject to disclosure under this chapter.

(b) Confidential information described by this section that relates to a
member of the public may be disclosed if the member of the public
affirmatively consents to its release.

Act of May 14, 2001, 77th Leg., R.S., S.B. 694, § 1 (to be codified at Gov’t Code
§ 552.137). Section 552.137 requires the city to withhold an e-mail address of a member of
the public that is provided for the purpose of communicating electronically with a
governmental body, unless the member of the public has affirmatively consented to its
release. As there is no indication that the members of the public whose e-mail addresses are
at issue here have consented to their release, the city must withhold their e-mail addresses
in the submitted documents under section 552.137 of the Government Code. We have
marked the types of e-mail addresses that must be withheld under section 552.137.

To summarize: (1) we have marked the information that the city may withhold under section
552.106; (2) we have marked the information that the city may withhold under section
552.107; (3) we have marked the information that the city may withhold under section
552.111; and (4) we have marked the type of information that the city must withhold under
section 552.137. The remaining responsive information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be reliedupon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on
the statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
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records; 2) notify the requestor of the exact day, time, and place that copies of the
records will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental
body fails to do one of these three things within 10 calendar days of this ruling, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at 877/673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Public Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

7(&%1&& Qlibad

Karen A. Eckerle
Assistant Attorney General
Open Records Division

KAE/sdk
Ref: ID# 154940
Enc: Submitted documents

c: Mr. Christopher Ferrell
The Eagle
P.O. Box 3000
Bryan, Texas 77805
(w/o enclosures)



